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NOTES ON INTERNATIONAL AFFAIRS 

CHARLES G. FENWICK 

Bryn Mawr College 

The Outlook for International Law. Now that a year has elapsed 
since the signing of the Treaty of Versailles it is possible to sur- 
vey the more immediate effect of its provisions upon the rules of 
international law in force in 1914, as well as to examine the general effect 
which the war itself has had in preparing the way for the establish- 
ment of new legal relations between the nations. From the outset it is 
clear that the high hopes which idealists entertained that the close of 
the war would be followed by a new era of international relations have 
not been fulfilled. The vision of a "governed world," of a federated 
republic of the nations, of an international commonwealth, is still a 
dream of the future, not a picture of things fulfilled. For the moment 
the old order continues in all of its essential respects. The individual 
interpretation by each nation of its rights and duties and the individual 
arming by each nation for self-protection have not yet been definitely 
renounced by the foreign offices of the states. Trade rivalries which 
had been subdued in part by the conditions of the war have sprung up 
again with renewed sharpness and animosity. The territorial lines 
marked out by the treaty have given rise to disputes outnumbering 
many times the dissensions' of the decade preceding the war. Yet as 
against these signs of an unreconstructed world of nations there are on 
the other hand signs of progress towards the development of a more 
logical and more effective system of international law. If little advance 
has been made towards the desired goal, at least the goal itself has 
been erected, and the mind of the nations has been prepared for more 
rapid progress towards it in the near future. 

A New Basis of International Relations. In the first place the legal 
foundations upon which an effective system of international law may 
be based have been denned with greater clearness than ever before. 
It is not too much to say that a new conception of international law 
has been brought about in the realization that the nations as a body 
must assume the obligation of maintaining the peace of the world. 
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Before the war there was an open recognition of the attitude of neu- 
trality on the part of third powers in the event of a war between two or 
more members of the international community. Public opinion had 
by tradition the right to express itself in cases of manifestly unjustified 
aggression; but it never undertook to condemn war itself as a means of 
supporting the just claims of one nation against another. War was a 
legal remedy, to be resorted to at the discretion of the injured party; 
and provided the war was conducted in accordance with the established 
usages its results, as recorded in the treaty of peace, were not vitiated 
by the fact that force had been used to obtain them. This traditional 
recognition of the legality of war and of the right of neutrality on the 
part of parties not directly concerned has now been replaced by a 
definite conception of the collective responsibility of the nations at 
large to see that justice prevails in the relations of state to state. The 
Covenant of the League of Nations gives clear expression to this funda- 
mental principle of law. Article XI states in explicit terms that "any 
war or threat of war, whether immediately affecting any of the mem- 
bers of the league or not, is hereby declared a matter of concern to the 
whole league, and the league shall take any action that may be deemed 
wise and effectual to safeguard the peace of nations." This is a clear 
intimation of the adoption of the principle of collective responsibility, 
and it is further strengthened by the agreement set forth in Article 
XVI that if any of the contracting parties should break the several 
covenants to arbitrate it shall thereby "ipso facto be deemed to have 
committed an act of war against all the other members of the league." 
Measured against the feeble voeux expressed by the Hague Conferences 
of 1899 and 1907 this declaration of the covenant of the league is seen 
to be of fundamental importance. It becomes, as it were, the corner- 
stone of a new system of international law. The absence of the United 
States from the membership of the league lessens, indeed, the authority 
of the new principle; but even in the case of the United States this 
particular article of the league may, by inference from the vote upon 
the treaty, be said to have been accepted by a large majority of the 
senate. 

The acceptance of the principle of collective responsibility in what is 
as yet a qualified form has been supplemented by the further recogni- 
tion that if international law is to have the force and effect of law it 
must have behind it a more definite sanction than that which has 
hitherto been its support. The old problem of the text books, as to 
whether international law, lacking a physical sanction, was true law, 
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may still be debated as a point of academic interest, but it is clear that 
unless a definite physical sanction can be supplied the range of inter- 
national law cannot be extended beyond its narrow confines of 1914. 
It is a small matter whether we concede or deny that international 
law was true law within the limited scope assigned to it before the war. 
What is of importance is that international law cannot be extended 
to cover the vital interests of the nations, which are involved in the 
disputes that lead to war, unless the public opinion of the nations be 
so organized as to be able to compel acquiescence in its decisions. 
Public opinion may be an effective sanction in cases where nothing 
further is involved than the settlement of fishing rights or of a bound- 
ary line, but it cannot be relied upon where urgent national interests 
are at stake. The Covenant of the League of Nations recognizes the 
need of such a sanction and provides in Article XVI that a breach of 
the covenants to arbitrate shall, as we have seen, be regarded as an 
act of war against all the other members of the league and shall there- 
upon be followed by a "severance of all trade or financial relations" 
betwee'n the members of the league and the offending state. Should 
this economic boycott prove ineffectual, the council of the league is 
authorized in such case "to recommend to the several governments 
concerned what effective military or naval force the members of the 
league shall severally contribute to the armed forces to be used to 
protect the covenants of the league." The agreement to use force is, 
therefore, a conditional one, being adopted as a substitute for the 
proposal of an international army and navy; but even in its qualified 
form it marks the recognition that public opinion of itself is an inade- 
quate sanction of the law. 

It need scarcely be said that the acceptance of the principle of collec- 
tive responsibility and the adoption of a physical sanction of inter- 
national law both encroach upon the traditional principle of the 
sovereignty of the individual state, and there are signs, especially in 
the United States, that the old theory is dying hard. Of all the out- 
worn conceptions of international law sovereignty is the most illogical. 
In the restricted sense of national autonomy in matters of internal 
self-government it has, of course, a very real meaning, and one which 
has been qualified in no way by the agreements contained in the cove- 
nant of the league. But in its wider sense of the right of each state to 
be the arbiter of its own claims and obligations, and to determine for 
itself the extent of its armaments for self -protection, "sovereignty" 
was and is a standing contradiction to the most elementary concep- 
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tions of law. A world of literally sovereign nations is a world of 
anarchy. Even before 1914 the reality of sovereignty had long smce 
been abandoned in the presence of the intimate commercial and social 
relations of the nations. Henceforth the term must be used with 
caution, emphasis being laid upon the distinction between domestic 
self-government and the right of arbitrary judgment. 

The Persons of International Law. Some little progress may be re- 
corded in the development of more definite rules regarding the persons 
of international law. The old distinctions between sovereign and semi- 
sovereign states, between those who were members of the family of 
nations and those who were not, have now been practically abandoned, 
but no satisfactory substitute has yet been found to take their place. 
The so-called great powers have for the time being been reduced in 
number from eight to five, while the rival alliances which divided the 
great powers of 1914 have disappeared. But on the other hand a 
sort of qualified legal standing in international law has been given to 
the five great powers by constituting them a majority group of the 
Council of the League of Nations. Provision is made in the covenant 
of the league that in addition to this permanent group four other states 
shall be represented upon the council, the designation of these latter 
to be made by the assembly; and provision is further made for subse- 
quent increases of membership. Thus far the selection of these addi- 
tional members has not been made, and in consequence the organiza- 
tion of the league has been criticized as being an attempt on the part of 
the great powers to perpetuate their exclusive position within the 
international community. 

Membership in the League of Nations will doubtless become in the 
future the test of international personality, and will replace the ill- 
defined status of membership in the "family of nations." It will be 
observed that the league already contains several members not included 
in the family of nations of 1914. The four British self-governing 
dominions, together with India, have been admitted to membership, 
and a new rule of international law is thus introduced which permits a 
state to possess international personality while remaining formally a 
dependent member of a larger empire. The situation is without 
precedent in international law. Before 1914 Canada could only have 
obtained recognition of its separate international personality by suc- 
cessful revolt against the mother country, and no proof of its de facto 
autonomy would have entitled it to a place in the councils of the nations, 
although it may be noted that Canada had already secured for itself a 
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qualified position in international affairs by reason of the separate 
commercial treaties made between Canada and other states. The 
right conferred upon the British dominions and India of voting in the 
assembly of the league has, however, raised the issue whether the 
British Empire is not thereby overrepresented in the assembly, and in 
consequence one of the reservations adopted by a majority of the 
United States senate proposed that these five votes be not counted 
when disputes involving Great Britain were before the assembly. 

Several new states appear on the list of members of the league. 
Czechoslovakia, Poland and Hedjaz obtained membership as signa- 
tories of the Treaty of Versailles. Jugoslavia, the "Serbo-Croat- 
Slovene State," signed the treaty, but to March 20 had failed to ratify 
it. It is of interest to note that the three European states were ad- 
mitted to membership of the league subject to certain definite condi- 
tions contained in the treaties of peace with Germany and Austria. 
In the treaty with Austria, Czechoslovakia and Jugoslavia agreed to 
embody in a special treaty with the principal allied and associated 
powers such provisions as might be deemed necessary to protect 
racial, linguistic, or religious minorities, and to assure freedom of 
transit and equitable treatment for the commerce of other nations. 
Similar provisions with respect to the protection of racial and religious 
minorities in Poland were included in the Treaty of Versailles. The 
importance of these provisions is not only that they are definite restric- 
tions upon the sovereignty of the states in question, which do not, 
however, affect their international personality, but that they consti- 
tute precedents for the assumption by the League of Nations of a right 
to regulate domestic conditions within new states when such condi- 
tions might be likely to give rise to disputes with neighboring states. 

The "right of self-determination" may now be said to have obtained 
a foothold among the principles of international law. International 
law of 1914 recognized a new state only when, after revolting against 
the larger state of which it formed a part, it succeeded in maintaining 
its de facto independence. The treaties of peace with Germany, 
Austria, Hungary and Turkey create new states by the fiat of the 
league; but since the creative decree has only been pronounced in 
favor of the subject nationalities of the defeated powers, it cannot 
be said that there has been any very definite recognition of self-deter- 
mination as a fundamental principle of international law. Political 
and economic conditions still qualify the application of the principle 
in a given case, and there has been no relinquishment by the powers 
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of their right to treat as a domestic issue the question of self-deter- 
mination when arising within their borders. Moreover, it is still 
unsettled what is to be the proper basis or unit of self-determina- 
tion. The "well-defined national aspirations" which President Wilson 
believed should be accorded satisfaction are in most cases associated 
with ill-defined geographical limits where the point of contact begins 
with other nationalities. The decisions of the several treaties of peace 
appear likely in a number of cases to give rise to disputes for many 
years to come. In the interest of maintaining the historical boundaries 
of Bohemia a large body of Germans was included within the western 
boundary of Czechoslovakia. Italy was given a strategic boundary 
in the Tyrol which embraces a dominant Austrian population. Sea- 
ports along the Adriatic have been cut off from the hinterland. Poland 
has been given a boundary which drives a wedge between East and 
West Prussia. The plebiscite taken by zones in Schleswig-Holstein 
represents, perhaps, the most equitable adjustment of the difficulty of 
mixed populations. It is evident that there can be no offhand or gen- 
eral solution of the problem of nationalities on the basis of boundary 
lines, and that only in the protection by constitutional provision of 
the rights of minorities can many of the special situations be satis- 
factorily met. 

The provisions contained in the covenant of the league and in the 
treaties with Germany and with Turkey with respect to the creation 
of international mandates for the government of backward territories 
are a marked departure from the precedents of international law. 
If they may be judged by the principles they enunciate rather than 
by their present promise of practical results they may be regarded as a 
reform of the highest importance. Article XXII of the covenant recog- 
nizes the existence within the Turkish Empire of certain communities 
which have reached a stage of development at which they are ready 
for separate statehood subject to a temporary regime of administrative 
assistance from a mandatary state. Mandates for Syria and Mesopo- 
tamia have been accepted by France and Great Britain, while the 
senate has refused to give its consent to the President's plea that the 
mandate for Armenia be accepted by the United States. Unfortu- 
nately the abstract issue of administrative assistance to be rendered by 
the mandatary is complicated by the fact that some of the territories 
in question have valuable natural resources, so that the possession of a 
mandate appears to be regarded as the equivalent of a "sphere of 
influence" within which the mandatary would have special facilities 
for commercial exploitation. 
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In addition to these territories which are to be emancipated under 
the protection of stronger states, there are 'the former colonies of 
Germany, some of which are to be administered by a mandatary under 
a separate form of government and others to be administered as integral 
portions of the territory of the mandatary. In both cases provision 
is made in the covenant and in the body of the treaty that the admin- 
istration shall be conducted under conditions approved by the league, 
by which equal opportunity for trade will be allowed to all members of 
the league, and certain abuses, such as the trade in slaves, arms, and 
liquor, will be prohibited; and the requirement is laid down that the 
mandatary shall render to the council of the league an annual report 
in reference to the territory committed to its charge. The value of 
these provisions, if it is not too much to assume their observance, lies 
not only in the fact that they attempt to protect the backward peoples 
of Africa against possible exploitation, but that they introduce a new 
principle of international responsibility into the relations of nations, 
in that they recognize that the development of such peoples forms 
"a sacred trust of civilization." If the league can secure the fulfill- 
ment of the promises thus made, a strong impetus will be given to the 
further development of international administrative law. At the 
present moment the functions of the permanent mandates commission, 
which is to receive the reports of the several mandataries, have been 
outlined and the personnel of the commission is about to be appointed. 

A word may be said with respect to the future status of neutralized 
states. International law of 1914 recognized the status of permanent 
neutralization imposed upon a small state by a formal guaranty of 
the great powers. The guaranty operated as a contractual restriction 
upon the great powers to prevent them in time of war from taking 
advantage of the strategic position of the small state, and at the same 
time it placed the small state in the position of being unable to take 
sides in a conflict between neighboring states. On the other hand the 
general rules of international law forbade the violation of the territory 
of all states not parties to a war in progress, so that these latter were 
likewise immune from attack should they choose to remain neutral. 
The distinction between the formal contractual guaranty and the 
protection of the ordinary rules of international law is illustrated in 
the attitude of Great Britain and of the United States towards the 
violation of the neutrality of Belgium. Great Britain had no choice 
but to uphold the treaty of 1839; whereias the United States, although 
a signatory of the Hague Convention which declared the territory of 
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neutral states to be inviolable, did not acknowledge any obligation to 
enforce a mere rule of international law, however applicable to the 
facts of the case. The distinction only shows the weakness of the 
sanction of international law in 1914 and the unorganized character of 
the international community. The covenant of the league puts an 
end to all special guaranties, and lays down the principle that all 
states are to be equally protected in their territorial integrity and polit- 
ical independence, and that any nation which undertakes to make war 
without first resorting to arbitration will be regarded as making war 
upon the league itself. All states henceforth become neutralized, and 
the old distinctions between "several" and "collective" guaranties 
and between neutralized and merely neutral states cease to have a 
meaning. It is of interest to note that at the opening of the Belgian 
parliament following the signing of the armistice, King Albert formally 
repudiated the treaty of 1839 as an infringement upon the independ- 
ence and full sovereignty of the country. 

Need of Positive Legislation. Little progress is to be recorded in 
respect to the most urgent need of international law, namely, the 
development of a clearer and more comprehensive code of international 
rights and duties. Several special legislative functions have, however, 
been conferred upon the council of the league, among them being the 
determination of plans for the reduction of national armaments and of 
plans for offsetting the evils of the manufacture, by private enterprise, 
of munitions and implements of war. Thus far no steps have been 
taken in the matter of plans for disarmament further than the appoint- 
ment of a permanent commission which is to draw up recommendations 
for the council. Unfortunately no general legislative powers have 
been conferred upon the assembly of the league, but there is no reason 
why it should not assume such powers subject to the ratification of its 
conventions by each individual state, as in the case of the agreements 
reached at the Hague. A number of constructive provisions in regard 
to international transportation are included in the Treaty of Versailles, 
but they have been limited in their application to the grant of ease- 
ments in favor of the allied and associated governments on German 
railways and waterways and in German ports, instead of being extended 
to the commercial intercourse of all members of the league. The 
treaty does, however, make provision for an ultimate grant of reci- 
procity after five years, unless the league decides to prolong the time. 
A permanent commission has been created to carry out the special 
provisions of the treaty; and there is discussion of a world conference 
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to be called which would work out a plan for a more general enjoy- 
ment of international waterways and for the prevention of discrimina- 
tions in their use in favor of the riparian states. It is clear that the 
whole subject of economic rights of way, including the use of railways 
and waterways, freight rates, freight facilities, through traffic, the use 
of ports, and port dues must sooner or later be regulated by general 
international agreement if one of the chief sources of international 
jealousy and bitterness is to be removed. 

The most important problem, however, awaiting settlement is the 
regulation of international commerce in its larger aspects. No one 
disputes that the trade rivalries of the nations were prominent among 
the underlying causes of the war, yet there appears to be little inten- 
tion on the part of governments to formulate a constructive rule of 
law to meet the situation. Competition for exclusive control over the 
raw materials of industry continues today as in 1914, the possession 
of adequate supplies of oil being now the foremost concern of foreign 
offices. The problem of the terms upon which concessions may be 
held in foreign countries, and of the rights acquired by a state to pro- 
tect its citizens in the enjoyment of such concessions still remains 
unsettled. The principle of the "open door" remains of limited appli- 
cation, although it would appear that it is implicitly included in the 
provisions of the covenant of the league with regard to the administra- 
tion of colonial mandates. Preferential tariffs continue to exist 
between colonies and the mother country. A new basis of discrimina- 
tion by the United States appears in the recent Jones Merchant Marine 
Act by which the President is directed to abrogate all treaties with 
foreign countries which prevent the United States from imposing dis- 
criminatory duties or tonnage taxes. Thereafter the interstate com- 
merce commission is to allow preferential import and export rates only 
when the goods involved are carried on American ships, if available. 
There is obvious need for an "international commerce act," modeled 
after, if not so comprehensive as, the Interstate Commerce Act of 
1887, which shall undertake to formulate some such regulation of 
the trade of the nations as will convert the present competition upon 
unfair terms into a true equality of economic opportunity. 

The execution of international law by means of administrative com- 
missions has received a remarkable development as a result of the 
Treaty of Versailles. Apart from the commissions possessing more 
general functions, such as the labor, health, disarmament, freedcm of 
transit, mandates, and others, a number of commissions have been 
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created for the performance of specific administrative duties. The 
creation by the treaty of Danzig as a free city under the protection of 
the league called for the appointment of a high commissioner who 
should administer the city as the agent of the league. The commis- 
sioner has been appointed and has drawn up plans for a constituent 
assembly to be elected by the people, which is to draw up a permanent 
constitution. Similarly, a governing commission for the Saar valley 
has been appointed by the council of the league and has already entered 
upon its functions by the issuance on February 26 of a proclamation 
notifying the people of their government by the league. A remarkable 
innovation in international practice is to be found in the establishment 
of the interallied Rhineland commission which is to be the supreme 
representative of the allied and associated powers during the military 
occupation of the Rhine territory. The members of the commission 
enjoy diplomatic privileges and immunities, and are empowered to 
issue ordinances having the force of law, whether affecting the army of 
occupation or the civilian population, in so far as may be necessary to 
secure the safety of the occupying forces. 

More thoroughgoing still in their encroachment upon the sovereignty 
of Germany are the powers of the reparation commission, which is 
intrusted with the administration of the reparation provisions of the 
treaty. The commission, in determining the total reparation bill 
which Germany is to be required to pay, may require full information 
with regard to Germany's military operations, her financial situation, 
and her stocks, current production and productive capacity of raw 
materials and manufactured articles. This experiment in the adminis- 
tration of a bankrupt state, while undertaken for the specific purpose 
of securing payment of a debt, cannot but have important indirect 
results in creating a precedent for the administration of backward 
countries, such as Morocco, in cases where the object in view is not 
the punishment of international crime, but the rehabilitation of the 
state and the prevention both of its exploitation by its creditors and of 
possible conflicts among the creditors themselves. In the presence of 
the present threat to Mexico, contained in the report of the sub- 
committee of the senate committee on foreign affairs, which offers to 
Mexico the alternative of a new treaty involving the alteration of its 
constitution and other specific promises, or the policing of its lines of 
communication by American forces, it may be questioned whether it 
would not be at once more logical and more conducive to international 
peace if the League of Nations or the Pan American Union were called 
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upon to undertake the task of reconstructing the country by the ap- 
pointment of an international receiver-general. 

A further illustration of the possibilities of international administra- 
tion of undeveloped countries is to be seen in the organization of Great 
Britain, France, Japan and the United States into a consortium or 
syndicate of governments for the control of private financial enter- 
prises in China. In accordance with the plan proposed the four signa- 
tories of the consortium are to pool all their undeveloped concessions 
and options. Henceforth no advances of money are to be made to 
individuals or to private enterprises, but only upon the application of 
the Chinese central or provincial governments, or corporations guaran- 
teed by them. When loans are made there is to be an equality of 
opportunity in taking up the respective shares. The agreement, if 
adhered to, should do much to adjust the rivalries of the past, and to 
convert what have been exclusive spheres of interest into a free field 
for the four chief competitors. 

International Judicial Organization. With respect to the develop- 
ment of international judicial institutions progress has been made to 
the extent of the appointment, at the meeting of the council of the 
league on February 11, of an organizing committee which is to draw up 
plans to be presented to the council for the creation of the permanent 
court of international justice provided for in Article XIV of the cove- 
nant of the league. The committee consists of twelve members, who 
began their sessions on June 16 at the Peace Palace at the Hague. 
Although the United States, by reason of its failure to ratify the treaty, 
is not a member of the league, Mr. Root accepted an appointment as a 
member of the committee. In making the opening address M. Leon 
Bourgeois pointed out the difference between arbitration by occasional 
courts and "judicial settlement" by a permanent court, and explained 
that the latter was only possible in an organized world. The draft 
convention of the judicial arbitration court (court of arbitral justice) 
proposed at the Second Hague Conference, but never brought into 
operation by the signatory powers, will doubtless form the basis of the 
discussions of the committee. 

With respect to the jurisdiction of the new court it has already been 
announced by Mr. Root that political questions, as distinct from jurid- 
ical, will be excluded from the court. Compulsory arbitration of all 
disputes whatsoever still appears as little feasible as it was in 1914, 
except on the one point that the covenant of the league requires that 
its members may not go to war when the council or the assembly shall 
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have decided unanimously against them. Judging from the dominant 
position of the great powers in the council of the league it would seem 
likely that the question of the composition of the permanent court, 
upon which it was impossible to secure an agreement at the Hague in 
1907, will be settled along lines of the composition of the council, 
representation being given to the five great powers and to four or more 
other states designated by the assembly of the league. 

Apart from the failure of the United States to become a member of 
the league by ratification of the Treaty of Versailles, the prestige of the 
league has suffered greatly from its inability to take action in a number 
, of cases which appeared to fall within its jurisdiction. The most serious 
of these is doubtless the war which Poland has been conducting against 
Russia. It would appear that on the technical ground that the war is 
a continuation of the World War and is not a new war the league has 
decided that it cannot take action in the matter. A more direct case 
for intervention has, however, been presented to the league in the form 
of an appeal to the league from Persia for protection against Russia. 
The appeal has been described as the "first test case" of the value 
of the league. On June 16 a decision was reached by the council in 
which action in favor of Persia was postponed until Persia should 
receive from Russia a reply to a communication of June 12, outlining 
the concessions Persia wanted Russia to make. Should a satisfactory 
reply not be received by Persia, the council was ready to receive a 
second application for intervention. The difficulty in the case is not 
only that Russia is not a member of the league, but that its present 
de facto government has been outlawed by the powers, so that it has 
little to lose from its failure to comply with a decision of the league. 



